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A WORD FROM THE GENERAL COUNSEL. Consistent with

the Chanceilor's agenda for improved service and accountability, we offer
you this inaugural newsletter describing some recent and important legal
i=sues that affect you. As the new general counsel, 1invite you in the field
to share your suggestions on how we can do a betier job and to recom-
mend arficles you might like to see in fulure issues. We look forward to

working with you—Chad Vignola

o Seplem-
Eher 1998, the
EBoard of Ed-
ucalion en-
ered into a
tour-vear
agreement with the MNWew
York City Police Department
pursuant to which School
Safety Agents (55As, for-
merly known as 550s) be-
came employees of, and are
supervised by, the Police De-
partment.

The role of the S5As does
not change significantly.
55As will not issue sum-
monses or conduct investiga-
tions of  school-related
crimes.  In situations not re-
guiring immediate arrest,
$5As will consult with the
principal prior o placing a

student under arrest. If the
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Pﬂfwﬂ in the Schools

by Deborah King

parent of an arrested student
cannot be reached, s member
of the school staff must ac-
company lhe student to the
precinct.  Howewver, S5As
may no longer accompany
the student as a school repre-
sentative.

The police must be con-
tacted whenever a student-
related crime occurs.  The
school must make every rea-
sonable effort (o contact the
student’s parent before the
student is guestioned by the
police, If the parent cannot
be reached, the school may
not permit the police to ques-
tion a student witness unless
there arc “exigemircmu—
stances.” [f the student is a
suspect and the parent cannot
be reached, the police may
nat question the student un-
less there is a “continued
threat of imminent danger.™

Schools are still required
to complete incident reports.
The S8As will prepare their
own criminal incident re-
ports for the NYPD School
Safety Division. These re-
ports will include student

certinued on page 2
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Charter Schools

by Judith Kay

The MWew York State
Legistature adopted a char-
ter school law last Decem-
ber, and we are now the 33"
state Lo offer this educa-
tional choice. Charter
schools are independent and
autonomens public schools,
which will operate under
charters issued by the Board
of Hegents. Educators, par-
ents and community resi-
dents may apply to establish
a charter school and may do
50 m combimation with col-
leges, museums, founda-
tions and for-profit busi-
nesses. A charter school
cainot be sectarian in any
Way. Existing public
schools may  apply to
“convert”  into charter
schoals, but existing private
schools may not.

The Chancellor 1s autho-
rized o approve charter ap-
plications, enter into pro-
posed agreements (the ac-
tral charters), and submit
the proposed charters to the
Board of Kegents. The
Chancellor is the only entrty

cemiinued o page 3




Successful Discipline

by Theresa Eurape

Education Law §3020-a
sels oul the procedures for dis-
ciplining tenured teachers and
admimistrators, The three-vear
statute of bmitations means
that any misconduct which
happencd more than thres
vears ago cannot be charged.
However, a cniminal convic-
tion is not subject Lo the statute
ol hmitations,

The key 1o successful disci-
pline 15 documentation of per-
formance and remediation ef-
forts to improve performance.
Hearing officers will be un-
likely to impose discipline un-
fess the districl demonstrates a
strong, well-documented case.
When documentation has been
collected, schedule a Technical
Assistance Conference (TAC)
in this office, The principal or

supervisor must bring all doc-
wmentation, including adverse
ratings. The following format
should be followed for docu-
menting misconduct:

1. (Grve the employee 48-hour
wrillen notice to appear at a
mecting (with union represen-
tative if desired) with the Prin-
cipal/Supervisor.

2. At the meeting, advise the
employee of the allegations,
and provide an opporiunity Lo
respond.

3. One w two days after the
meeting, follow up with a let-
ter stating: {a) date and atien-
dees at the meeting, (b) alle-
gatioms and emplovee’s re-
sponse, and (c) supervisor's
conclusion and possible disci-
plinary action,

4, llave the employee sign off
on the letter to show receipt
If the employee refuses to sign
the letter, have a witness sign
off on the bottom of the letter
stating the employee refused
to sign. Do not copy the letter
Lo anyone,

Excessive latenesses and ab-
sences: Warning letters must
be miven, including relerences
to possible disciplinary action,
which could include termina-

=

tion. At the TAC, the Princi-
pal/Supervisor must bring a
detailed list, including the ac-
tual date and dav of the week
the employes was absent, and
whether the days were before
or after a holiday. Neither the
Cumulative Absence Beserve
(“CAR™) nor copies of time-
cards Is sufficient.
Incompetence: Requires
“unsatisfactory” ratings. This
Office will not charze incom-
petence on the basis of
“satisfactory™ rat-

ings. The ratin
sheet, along with
accompanying let
ters to file and ob
servations to sup
port the U7 rating,
are key pieces of
cvidence,
Corporal  punish
ment: Will not he
charged if the allegalions are
unsubslantated. Prior unsub-
stantiated investigative reports
are oot evidence of corporal
punishment. Furthermore,
the testimony of children wit-
nesses or victims will be nec-
essary, and parental consent
must be acquired.

Any additional guestions
regarding 3020-a procedures
should ke directed to Deputy
Counsel to the Chancellor,
Theresa Furope, Office of Le-
zal Services, (T18) 935-3612.

Ckn the Legal Side...

Police in the
Schools

conlinued from page |

names for; felonies, misde-
meanors, and incidents involy-
ing weapons, controlled sub-
stances, and gang-related activ-
ities of a criminal nature.
Pursuant to the Familv Edu-
cational Rights and Privacy
Act, absent a health or safety
emergency, oo information

from a student's education
records may be released o
55As or the NYPD except
with parental consent, a sub-
poena or court order,

S5As will continue to
search students and their be-
longings at the direction of the
prmcipal or designee, if there
i3 reasonable suspicion to he-
lieve that a student has vio-
lated the law or school rules
and regulations.

Chancellor’'s Special Cir-
cular No, % sets forth protocols

tor the notification, response
to, and reporting of, safety in-
cidents  and  accidents in
schools, and for the search of a
student’s person and posses-
sions.  Schools with questions
regarding the protocols or the
handling of an incident should
scek advice from their superin-
tendent, the Office of Lepal
Services al {(T18) 935-2690 or
the Division of Student Safety
and Prevention Services at
(212 979-3370.

“The key to
successful dis-
cipline is docu-

mentation of
performance..”

o



Charter Schools

continied from page |

thal can approve applications
from existing NYC public
schools,

Chancelior Crew asked us to
analyvze the new law. Our mis-
sion became one of making
sense ol the law, supplying
quick answers (o the myriad
questions raised, and providing
interpretations where the legis-
lation is cither silent or apaque.
Our job was made easier by
Chancellor Crew's rapid assess-
ment of how this law fits neatly
into his vision of wreater free-
dom and building a
performance-driven pubiic
schoo] system., The Chancellor
has cagerly embraced the law's
inherent principles of autonomy
and independence from local
rules. Since charter schools can
purchase services on the oul-
side, the Chancellor sees the
law as an opportunily lo raise

the quality and cost-
effectiveness of our own ser-
vice delivery system and thus
be competitive with the privare
sector.

Chancellor Crew is proac-
tively seeking high growth in-
duslries to sponsor new and
conversion charler schools at
the middle and high school lev-
els. Charter schools will allow
this city to obtain a network of
public schools, located within
carporate space, and to expand
the public/private parlnerships
an an unprecedented scale.

Some of the results of our
waork can be found on the Board
of Educations web  site,
waw. nycenel.edu “Charter and
New Schools—Frequent]y
Asked Questions.” The Office
of Charter Schools can be
reached at (718) 935-58 14,

Winners arel

o

Matthews-Friday, Marla DePalima]

Where'd That Name

Come From?  As
some of vou may remem-
ber, the Office of Legal
Services published a
newsletter some years ago,
When we decided to revive
the newsletter, we held a

[Plctured lch fo rfight: Judith Kay, Marsha

contest for the stall of the Le-
gal Office 1o suggest a name,
The contest drew some 40
possible names, A three-
Judge panel selected the name
you see on the masthead of
this newsletter as capturing
the essence of the newsletter
and oftering immediate recog-
niticon for our clients.

The originator of “On the
Lecgal Side” is Maria De-
Palma. Runners-up were:
Marsha Matthews-Friday
{“The Legal Lantern™) and
Judith Kay (“Legal Tender™).
Thanks to all of the staff’ who
participated and congratula-
tions to the winners!

“On the Legal Side” will
be published quarterly and
will be available on the Board
ol Education’s web site,
www . nycenet.edu,

New IDEA
Regulations
by Paul fvers
On Muarch 12, 1999, the

LS. Deparement of Education
ssued its long-awaited and

highly

antici- “Cur initial review
pated indicates that the final
final regulations can serve
regula- Qe refieve local educa-
tions tional agency obliga-
imple-  Rions in a number of

menting §significant areas....”
the 1997
amendments to the Individuals
with Disabilities Education
Act (IDEA).

Draft regulations were re-
lcased for public comment on
October 22, 1997, The De-
partment has also published its
review of criticisms and com-
ments as Attachment 1 1o the
regulations, The Department’s
discussion provides consider-
able insight regarding the in-
tended application of the regu-
lations. The Department also
has published a separate Ap-
pendix A, In question and an-
swer format, which contains
1ts analysis of issues concern-
mg the involvement and
progress of students in the
general cinriculwm, the CSE
evaluation and recommenda-
tion process, and the imple-
mentation of the Individual-
1zed Education Programs.

confinued on page 4
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Write i this colimn ar: r.F.:f
whave address witk legal glies-
'r‘imu' Selected questions and
respanyes Will be published

) A manio Florida claims to
be thie fatkiér ofa student in
School X. Hecites a Federal
r;ghrm be sent liis gon’s schiool
records. e enclosed g El;,lnjl::; of
adourt order-from two vears
ago, which granted I‘|.1II custod ¥
of the chil d'io the mother, with
nnvisitation rights for the fa-
ther, The father nofed that the
order did aof bar him from
getting the records. His letter :
demanded llu: r::urd.q im| n:cdj-
ately.

A Cha nullnr’s R-eg{ulaiaun A-
B20 incorporates the Family
Edurational nghTs and Pri-
vacy Act (“I'ER]"A”}, wlm.J:L
gives paredls @ right {o access
their thld"i schonl rﬂ:urds
Aowcever, the school has up to
A maXimum pr.-rmd of 45 davy
0 provide sccess, The Reg#_l_l—
tion provides that when such 3
requesl is made h}- A Mol
custodial parent the sehool
must wolily the custodial par-
ent of the request and inform
the custodial parent that access
(or copics of fhe records) will
be provided 1o the non-
cuslodial parent unless a rea-
son is shown for why the access
should not e provided. The
only reason sulficient to block
access is a court order or other
trinding instrument which -
specifically stutes that the non-
custodial parent caonol have
aceess to the child's records.
The fact that there are no visi-
tafion rights is not sufficient.
The purpose of the 45-day pe-
riod is to-allow the custodial
parcnt to obtain an order bar-
rigg access, il oeeded.
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New IDEA Regulations

continued from page 3

The legal framework
governing the provision
of special education i
unigue n that it is gowv-
erned by a dual system of
Federal and State laws
and regulations. Current
MNew York State law and
regulations have yet to be

amended to reflect the
1997 IDEA amendments,
We have bepun a
painstaking review of the
final regulations, which
requires a side-by-side
comparison of the previ-
ous regulations, the final
regulations, Attachment |
and Appendix A. The
meaning and intent of
many provisions will be
subject to debate, conjec-
ture and eventual litiga-
Lion, imitially through the
impartial hearing process.

Car initial review indi-
cates that the final regula-
tions can serve to relieve
local educational agency

obhgations in a number of

significant areas, such as
the composition of CSE
review teams. For exam-
ple, a child’s general edu-
cation feacher is a man-
dated member of the CSE
review team in all cases
where the child is, or may
be, participating in the
general education envi-
ronment, Attachment 1
and Appendix A clearly
note that the physical
presence of that teacher,
as well as the extent to
which he/she must partici-
pate in all phases of the
[EP development process,
is now to be determined
on & case-hy-case basis.

The realization of any bene-
fit is dependent upon appro-
priate amendment of State
law and regulation. This
effice will provide regular
oi1-going analysis of the ef-
fect of the final regulations,
both i this newsletler and in
published memoranda.

Copies of the Regula-
tions, which include the
above-referenced Appendix
and Comments, are avail-
able from the lmpartial
Hearing Office. They can
alse be downloaded from
http:figes.ed govifedreg him
or httpriiwww ed. gov/
new . html.
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