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What’s New?

Index to On the Legal Side - Want
to find out more about a topic not
included in this issue?  Now you can by
using our Index to articles in previous
issues. Simply go the Board of Education
website, nycenet.edu, click on Projects,
Events & Programs,and find Legal Office
Newsletter. You then have a choice of
accessing prior issues of On the Legal
Side or trying our Index which is
arranged by overall subjects. Topics
include: employees, ethics, police,special
education and students. Let us know if
there is a particular legal problem you
would like us to address in future
newsletters.

Donations for Renovations - Did
you know that donors who pay for major
renovations of your school’s fields,
library, or classrooms can now be hon-
ored and recognized?  Chancellor Harold
O. Levy and the Board of Education have
set up a process for naming designated
areas in honor of such donors. A com-
mittee consisting of representatives of
various divisions and offices throughout
the Board has been established. Before
making recommendations to the

Chancellor, the committee will contact
the principal of the affected school who
will solicit comments about the proposed
name from the educational community.

Involuntary Transfers - Under
recent rulings by the Commissioner of
Education and the New York State
Supreme Court, general education stu-
dents (i.e.,those without an IEP) can no
longer be transferred without parent
consent or without using the involuntary
transfer procedures contained in
Chancellor’s Regulation A-450. This
applies in all situations where a transfer
is contemplated,including after a super-
intendent’s suspension. At any time, a
principal may initiate an involuntary
transfer of a student in general education
whenever the principal believes a stu-
dent’s behavioral and/or academic record
indicates that adjustment in school is
unsatisfactory and the student would
benefit from a transfer. The procedure
includes a two-stage process – a confer-
ence at the school le vel and the right to a
hearing at the superintendent level. For
all the particulars,please refer to
Chancellor’s Regulation A-450, available
on the Board of Education’s website,
nycenet.edu, Projects, Events &
Programs, Chancellor’s Regulations.

Su s pen s i on From
Prom and Gra du a ti on
By Zvia Shapiro

Spring is in the air and that means proms
and graduations are around the corner.
We are frequently asked whether a school
may bar a student from attending the
prom or graduation as a disciplinary

measure. Students may be barred from
attending the prom or graduation if they
do not have the necessary credits to grad-
uate, or if they threaten to use violence at
the event. However, a school may not bar
students from these events as a discipli-
nary measure for other behavior unless
they have been previously informed in
writing of such a school policy.
continued on page two

Message from the Chancellor’s
General Counsel: We hope you
enjoy this issue. Many of the topics were
suggested by you,the reader. Please
make suggestions for future issues.
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Su s pen s i on From
Prom and Gra du a ti on
continued from page 1

The purpose of a punishment is to fur-
ther a school’s educational goals. Prom
and graduation are viewed as rites of
passage that happen once in a student’s
life. Banning students from attending
these events might be too harsh a pun-
ishment for certain offenses. The school
should seriously consider whether bar-
ring a student’s attendance from a one-
time event such as a prom or graduation
will actually further such goals.

The school must adopt a written policy
stating the types of misbehavior which
would bar students from attending, and
the policy should be disseminated to stu-
dents and parents in advance of the
events. As with all disciplinary actions, a
student may not be barred from the
prom or graduation based on generaliza-
tions or vague standards. For example, a
school may not bar students from gradu-
ation for “unsatisfactory attendance” or
“poor citizenship.” Rather, the punish-
ment must be based on a specific,identi-
fiable infraction.

Students who already are on suspension
at the time of the prom or graduation
also may be barred from attending these
events, but this bar must be proportion-
ate to the infraction committed,and
must further the school’s educational
goals.

After the offense takes place,and when
suspension from the prom or graduation
is being considered,the school should
provide the student and parent an
opportunity to discuss the underlying
facts and the threatened disciplinary
action before any measures are taken.
Because attendance at a prom or gradua-
tion is voluntary and is not part of the
instructional process, a full due process
hearing is not required. Basic fairness,
however, dictates that students receive
notice of the disciplinary measure and an
opportunity to be heard.

Yearbooks 
By Robin S. Greenfield

School administrators should be mindful
of the importance of ensuring proper
review of yearbook materials prior to
publication. While individual creative
expression by students is to be encour-
aged, yearbooks are school-sponsored
activities, supervised by faculty members
and designed to teach particular skills to
student participants. Schools do not vio-
late students’ first amendment rights by
asserting authority over the style and
content of yearbooks as long as their
actions are reasonably related to legiti-
mate pedagogic concerns. For example,
while a school generally should not pro-
hibit mere criticism of the school, it may
prohibit the publication of racist,
obscene, or violent material.

Educators are entitled to take appropriate
measures to ensure that readers are not
exposed to material that may be inappro-
priate for their level of maturity and that
the views of the individual speaker are
not attributed erroneously to the school.
Faculty members working with students
on the publication of yearbooks should
discuss these parameters with the stu-
dents to ensure that all involved under-
stand their rights and responsibilities in
this area.

If you have any questions about the stan-
dard of review that applies or how to
apply these principles to a particular situ-
ation,please contact Robin Greenfield or
Debbie King in the Legal Office.

Post Employment
Rules-Employment
After You Leave the
Board
By David B. Shacher, Ethics Officer

Some of you may think that once you fin-
ish your employment with the Board of
Education, you will never again have to
worry about any New York City rules or
regulations. Well,think again – some
Conflicts of Interest Law rules apply to
employees even after they have left the
Board of Education.

The Conflicts of Interest Law requires
that a public servant (including all Board
of Education officials and employees)
wait a period of one year from the last
date of employment before the public
servant may appear before his/her former
agency on behalf of a private entity. In
essence,this means you cannot commu-
nicate in writing, by telephone, or in per-
son, with any part of the entire Board,as

part of your new job with a private
employer, other than for purely ministeri-
al matters which involve minimal person-
al discretion.

The one-year appearance ban applies
only to you,not to your new employer.
That means you can work for a private
entity that does business with the Board
as long as you do not contact anyone at
the Board, either in person or in writing,
for a period of one year on behalf of your
employer. You may work on your com-
pany’s business with the Board as long as
you do not appear before the Board and
you did not work on this exact matter
while at the Board. For example, you can
work as an editor for a book publisher
that has a contract with the Board as long
as you do not try to market the book to
the Board, or you could work as a mar-
keter for that book publisher as long as
your territory does not include the Board.

The one-year ban does not apply if your
new job is with another government
agency (city, state or federal),including
public colleges and universities. That 
continued on page 3

What Can Go In a Yearbook?
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Post Employment
Rules
continued from page 2

means, for example, you can go work for
the State Education Department and
immediately be in contact with the
Board. It also does not apply if you are a
consultant providing services to the
Board through the Division of Human
Resources as long as the consulting rela-
tionship is between the Board and you,
personally. That means you can provide
consulting services as Jane Docent, but
not as Jane Docent Associates or Jane
Docent, Inc. Also, if you are a consultant
who wants to provide evaluative or con-
sultative services to children,it would be
a violation of the conflicts rules for your
reports to be submitted to the Board of
Education at an impartial hearing or
elsewhere. You may not contact Board
employees or officials in the course of
providing services to a child.

There is also a lif etime ban you must
consider -- the City Charter states that a

public servant who leaves the City’s
employ may never appear (whether for
pay or as a volunteer) before the City (or
receive compensation for services ren-
dered) in connection with a particular
matter with which that person had been
"personally and substantially involved
through decision,approval, recommen-
dation,investigation or other similar
activities.” A “particular matter”includes
a specific contract,including any
renewals of the contract which are antici-
pated according to the terms of the con-
tract.

Under this rule,if, for example, you
developed a project which led to a two-
year contract with an outside arts organi-
zation, you may not take a position with
the arts organization if the job would
require you to be involved in that project
during the term of the contract,includ-
ing any automatic renewals of the con-
tract. However, when the contract and
any renewals expire, you can have
involvement in a new contract with terms
similar to the contract you worked on at
the Board.

Finally, the City Charter prohibits a pub-
lic servant from using for private advan-
tage any confidential information that
the public servant learned as part of his
or her public service. “Confidential
information” consists of information that
is not publicly obtainable. If information
has not been made public and is not
available under the Freedom of
Information Act or other lawful methods,
the information is confidential.

For example, if you worked on a project
concerning the possible sites of new
schools,and this information is not avail-
able to the public, you cannot use your
knowledge of the possible sites of the
school to benefit any private interest –
including yourself, your private employer,
your family or friends.

I urge you to speak to me before you take
a new job if you have any concerns about
limits on what you can do. You may con-
tact me confidentially at 718-935-5300.
In addition, you may contact the
Conflicts of Interest Board directly at
212-442-1400.

Law on Call
By Celeste Segure

Q: I am a teacher for the Board of
Education,and I just received legal
papers by mail at my school. The legal
papers,a summons and complaint,name
me along with the Board of Education as
defendants in a lawsuit,and indicate that
a parent and a student in my class are
suing me because the student fell over his
desk during my class and bruised his hip.
Will the Board of Education defend me
in the lawsuit?  What do I do with the
legal papers?

A: Un der Secti on 50-k(2) of the Gen era l
Municipal Law, the Ci ty of New York pro-
vi des for the legal defense and indem n i f i-
c a ti on of Boa rd of E du c a ti on em p l oyee s
who are named as defendants in a tort
( n egl i gen ce) lawsuit as long as they were
acting within the scope of t h eir re s pon s i-

bi l i ties and in the disch a r ge of t h ei r
duti e s , and were not in vi o l a ti on of a ny
Boa rd of E du c a ti on rules or reg u l a ti ons at
the time the incident occ u rred . Legal rep-
re s en t a ti on wi ll also be provi ded to an
em p l oyee named as a defendant in a cri m-
inal case as long as the em p l oyee meet s
the same cri teria for legal repre s en t a ti on .

If you are a Boa rd of E du c a ti on em p l oyee
and receive a lawsuit in wh i ch you are
n a m ed as a defen d a n t , you should inform
your su pervi s or, and immed i a tely forw a rd
the legal papers to the atten ti on of O L S
S t a f f At torn ey Cel e s te Seg u re at 110
L ivi n gs ton Street , Room 920, Broo k ly n ,
New York 11201, or by fax at (718) 935-
3 6 2 5 . In clu de a let ter requ e s ting lega l
repre s en t a ti on and indicate the date and
m a n n er in wh i ch you received the su m-
m ons and com p l a i n t , e . g. , by mail or per-
s onal servi ce . It is important that this be
done qu i ck ly because a complaint mu s t
be re s pon ded to in a short peri od of ti m e .

Ms. Segure will then contact you and
your immediate supervisor and request
additional information and documenta-
tion regarding the matter alleged in the
lawsuit. Your supervisor will be asked to
submit a recommendation concerning
your request for legal representation.
Thereafter, all documentation are sub-
mitted to the New York Law Department,
also known as the office of the
Corporation Counsel, for further review.

The Law Department reviews all requests
for legal representation to determine if
you meet the legal criteria for legal repre-
sentation,and will inform you whether
the request has been approved or denied.
If the request is approved, you will be
advised as to the extent of Corporation
Counsel’s legal representation,and
Corporation Counsel will commence its
defense. You,at your own expense, may
retain private counsel to defend the case
should you choose to do so.



Filing Discrimination
Complaints
By  Mi ch a el J. Va l en te , OEO Co m plaint Of f i cer

It is the policy of the Boa rd of E du c a ti on
to provi de equal edu c a ti onal and em p l oy-
m ent opportu n i ties wi t h o ut rega rd to race ,
co l or, rel i gi on ,c reed ,n a ti onal ori gi n ,a l i en-
a ge ,c i ti zenship statu s ,a ge ,m a rital statu s ,
d i s a bi l i ty, s exual ori en t a ti on , gen der (sex ) ,
or pri or record of a rrest or convi cti on ,
except as perm i t ted by law. It is also the
Boa rd ’s policy to maintain an envi ron m en t
f ree of h a ra s s m ent from any of the above -
n o ted gro u n d s ,i n cluding sexual hara s s-
m en t . The Boa rd of E du c a ti on also pro-
h i bits ret a l i a ti on for requ e s ting or assisti n g
with a discri m i n a ti on inve s ti ga ti on .

If you believe you have experienced dis-
crimination or harassment by a Board
employee or officer, you may file a com-
plaint with the Board’s Office of Equal
Opportunity (“OEO”) or your Local
Equal Opportunity Coordinator
(“LEOC”). The procedures are set out in
Chancellor’s Regulation A-830 located at
the Board’s website www.nycenet.edu.
Student complaints about sexual harass-
ment by a staff member will be forward-
ed to the Special Commissioner of
Investigation. Student-to-student sexual
harassment is handled in accordance with
Chancellor’s Regulation A-831.

In gen era l , Ch a n cell or ’s Reg u l a ti on A- 8 3 0
a ll ows for the prom pt and fair re s o luti on
of complaints of d i s c ri m i n a ti on or hara s s-
m ent against an em p l oyee ,p a rent or stu-
dent by a Boa rd em p l oyee or of f i cer
t h ro u gh a formal inve s ti ga ti on or con c i l i a-
ti on . The LEOC performs the majori ty of
i nve s ti ga ti ons or con c i l i a ti on session s .
L E OCs are de s i gn a ted by “Appoi n ti n g
O f f i c i a l s” ( h e ads of of f i ce s , Su perin ten-
den t s , Principals) to inve s ti ga te and re s o lve
complaints of d i s c ri m i n a ti on . Th ey are
l oc a ted thro u gh o ut the Boa rd of E du c a ti on
s ys tem in all Su peri n ten dent and Di s tri ct
O f f i ce s , Hi gh Sch oo l s , and Cen tral Office s .
L E OCs perform their duties with overs i gh t
and assistance from OEO.

The fo ll owing high l i ghts the A-830 intern a l
complaint proce s s :
1 . A complaint of d i s c ri m i n a ti on or hara s s-
m ent should be made to OEO or the LEOC
as soon as po s s i ble after the inciden t .

2 . If OEO does not take the case, the com-
plainant may be inform ed that other
of f i ces best ad d ress the matter. Th ere may
be times wh en OEO does not take a case
but requests that sch ool officials take
a ppropri a te acti on to re s o lve work p l ace
d i s h a rm ony. In these cases, OEO provi de s
a s s i s t a n ce and advi ce to sch ool officials on
con f l i ct re s o luti on .

3 . If OEO takes the case, the com p l a i n t
wi ll be proce s s ed ,i nve s ti ga ted , and re s o lved
in accord a n ce with A- 8 3 0 . OEO wi ll inve s-

ti ga te the complaint or forw a rd it to the
L E OC for inve s ti ga ti on . If forw a rded to
the LEOC , the LEOC must inve s ti ga te the
case and issue a wri t ten dec i s i on . Th e
Appoi n ting Official then revi ews the LEOC
Report and dec i des wh et h er the facts and
evi den ce su pport the all ega ti on s . Th e
Appoi n ting Official wi ll dec i de wh et h er the
evi den ce warrants a “ vi o l a ti on” or “no vi o-
l a ti on” determ i n a ti on .

4 . For com p l eted LEOC inve s ti ga ti on s ,t h e
Appoi n ting Official sends determ i n a ti on
l et ters to the parties of the outcome of t h e
i nve s ti ga ti on and, i f t h ere is a vi o l a ti on
f i n d i n g, i m p l em ents appropri a te corrective
acti on . For OEO inve s ti ga ti on s ,O E O
i s sues its determ i n a ti on to the com-
p l a i n a n t . If a “no vi o l a ti on” finding is
m ade , the complainant may appe a l .

A complaint may also be re s o lved more
qu i ck ly and inform a lly thro u gh con c i l i a-
ti on . In con c i l i a ti on , the LEOC wi ll
a t tem pt to work out a re s o luti on , wh i ch
must be approved by the parties and the
Appoi n ting Official. If con c i l i a ti on fails,
the complainant sti ll has the ri ght to
request a formal inve s ti ga ti on .

If you have any qu e s ti ons or want to file a
com p l a i n t , con t act the Office of Equ a l
Opportu n i ty, l oc a ted at 65 Co u rt Street ,
R m .9 2 3 , Broo k ly n , New York 11201,
Tel eph one (718) 935-3319,
TT Y: (718) 935-5385, Fax (718) 935-2531.
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Junk Food May Not
Be Sold To Students
This is to remind all superintendents,
principals,and school personnel of our
continuing obligations under federal,
state,and local law (Chancellor's
Regulation A-812) to prevent the sale of
non-nutritious or foods of minimally
nutritious value, either directly or
through vending machines, to the stu-
dents within our schools before the end
of the last lunch period. These food
items include soda or soda waters, chew-
ing gum,water ices,and certain candies,
including jellies and gums,marshmallow

candies, fondant,licorice,spun candy,
and candy coated popcorn.

Please also make su re that all nece s s a ry pre-
c a uti ons are taken to en su re that these item s
( wh et h er in vending machines or other-
wise) are not ava i l a ble to stu dents before the
end of the last lu n ch peri od each day.

All school personnel must understand
that the sale of non-nutritious items to
students prior to the end of the last lunch
period each day is a violation of the
applicable law and may result in the
withholding of reimbursement for the
child nutrition programs.

In addition,under Chancellor's
Regulation A-812 other snack items (such

as potato chips or granola bars) may only
be sold with the permission of the
Executive Director, Office of School Food
and Nutrition Services,44-36 Vernon
Boulevard, Long Island City, New York
11101,(718) 729-6100.

Violations of the law governing the sale
of snack foods will not be tole rated;and
will result in a report to the Community
Superintendent for appropriate and
prompt action.

Any individual who wishes to report a
sale of snack foods in violation of the
applicable law, may do so by contacting
Dionne Ryan,at 110 Livingston Street,
Room 920,718-935-3608,e-mail
dryan@nycboe.net.


